
 
 
 

 

Briefing  
 

THE CARE BILL: 
SECOND READING IN THE HOUSE OF LORDS 

 
This briefing outlines The King’s Fund’s response to the Care Bill. To coincide with the 
second reading debate in the House of Lords, we are also publishing a new report Paying 
for social care: Beyond Dilnot which assesses the progress made in reforming social care 
funding and the priorities for future reform.  
 
Summary 
 
The King’s Fund welcomes the Care Bill as a significant stepping stone to wider reform of 
care and support. By modernising the legal framework for social care and implementing 
the recommendations of the Dilnot Commission on social care funding, it will significantly 
improve the way the current system operates and protect people from the catastrophic 
costs associated with long-term residential care. We also welcome the new duties on 
local authorities to promote wellbeing, prevention and information and advice, the 
stronger framework for eligibility and assessment, and new rights for carers. 
 
However, important as it is, the Bill alone will not solve the social care funding challenge, 
nor will it deliver the change needed to meet future needs across the health and social 
care system. With the NHS and social care facing profound challenges, fundamental 
change is needed. Central to this is a more ambitious approach to aligning health and 
social care resources around the needs of patients and service-users. This should include 
re-examining whether the post-war settlement, which established largely separate 
systems for health and social care, is still fit for purpose. 
 
Our views on some of the key provisions in the Bill are summarised below. 
 

• We welcome the new duty on local authorities to promote integrated care and the 
recent announcement that pioneer areas will be identified to lead the way in 
developing it – we hope this will signal the step change needed for integrated care 
to be delivered at scale and pace. 

 
• The inclusion of a cap on the costs of care and the decision to implement the 

other recommendations in the Dilnot report is an important milestone and will 
protect people from some of the worst iniquities of the current system, but will 
not solve the social care funding challenge. 
 

• We welcome the new regime set out in the Bill for managing provider failure and 
overseeing the social care market - this is a sensible response to the risk of 
business failure and the consequences of this for vulnerable service-users. 
 

• We support the extension of the trust special administration process for NHS 
foundation trusts to cover failures in the quality of care – it is essential to increase 
the emphasis on tackling quality failure and ensure it is placed on the same 
footing as financial failure. 
 

• While we support the government’s commitment to make more information 
available about the quality of services, a single aggregate performance rating for 
hospitals is too blunt an instrument and risks misleading patients by masking 
variation in the quality of different services. 
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Background 
 
The current social care system is inadequate, unfair and unsustainable, imposing 
significant human costs on service-users, their families and carers. There is widespread 
recognition that it is inadequately funded, with spending falling while demand for services 
continues to grow. The Winterbourne View scandal and other evidence about poor 
treatment of older people in health and social care settings have heightened concerns 
about the quality of care. 
 
This year’s annual budget survey from ADASS highlighted the ‘bleak outlook’ facing the 
social care sector. In the face of a 28 per cent cut in grant funding over the Spending 
Review period, local authorities have reduced their budgets by £2.68 billion over the past 
three years, with a further planned reduction of £800 million in 2013/4.1 A survey of 
directors of adult social services conducted for our most recent report on NHS and social 
care performance found that more than a third (36 per cent) anticipate having to reduce 
services and a fifth (20 per cent) expect to increase charges over the next year. Nearly 
half (46 per cent) said that the quality of services commissioned by their authority had 
worsened over the past year.2

 
 

A number of factors suggest the underlying position is continuing to deteriorate. 
 

• Eligibility for publicly-funded services continues to tighten - 87 per cent of 
councils now only respond to needs that are classified as substantial or critical 
under the Fair Access to Care eligibility criteria, compared to 47 per cent in 
2005/6.  

 
• The number of people receiving publicly-funded social care has continued to 

fall – by 7 per cent in 2011/12 and 17 per cent since 2006/7 - and now stands 
at its lowest ever level.3

 

 Over the same period, the population aged 85 years 
and over has soared by more than 20 per cent. 

• Nearly three-quarters (71 per cent) of the money allocated so far from the 
NHS to promote joint working in 2013/14 is being used to offset cuts to 
services and help meet demographic pressures.  

 
• Most councils are not increasing fees to providers in line with inflation – last 

year the average increase was less than 1 per cent. This raises concerns about 
the impact on the financial viability of providers and whether they can 
maintain the quality of care. 

 
Looking further ahead, demographic pressures are unremitting. Projections suggest that 
the number of people aged over 85 will almost double by 2030, with 600,000 more older 
people developing significant care needs over this period. The number of working age 
people with disabilities and long-term conditions needing care will also increase as life 
expectancy for this group continues to rise. Against this backdrop, the House of Lords 
Select Committee on Public Service and Demographic Change recently concluded that the 
social care system is ‘in crisis’.4

 
 

Our views on some of the key provisions in the Bill are set out in more detail below. 
 
Integrated care 
 
Clause 4 of the Bill places a new duty on local authorities to promote integrated care, 
mirroring the duties on NHS bodies in the Health and Social Care Act 2012. Delivering 
integrated care is essential to meet the needs of an ageing population and improve 
services for the growing number of people with long-term conditions. 
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We therefore welcome the new duty in the Bill and the recent announcement of a ‘shared 
commitment’, signed by a number of national bodies, alongside a process for identifying 
pioneer areas to lead the way in delivering integrated care.  
 
Over the past two years, interest in the development of integrated care has grown 
significantly. It is one of the Prime Minister’s five key health pledges, while the Secretary 
of State for Health recently echoed The King’s Fund’s view that delivering it is the central 
challenge defining modern health care. However, despite this high-level political support, 
there has been a lack of urgency in developing integrated care on the ground.  
 
Feedback from our work with local health and social care leaders indicates that one 
reason for this is that some aspects of current policy and regulation are acting as barriers 
to delivering integrated care. We hope that last week’s announcement will signal the step 
change needed to develop integrated care at scale and pace. For this to happen, it will be 
important to give the new pioneer areas freedoms and flexibilities to overcome the 
barriers they face when they are rolled out from September. 
 
Implementing the Dilnot report 
 
The Bill includes provisions to implement the Dilnot Commission’s proposal to cap the 
costs of social care to the individual. This follows the announcement in the Budget that a 
cap of £72,000 will be implemented from 2016. This is an important milestone and a 
significant achievement against the odds in a daunting fiscal climate. Although the cap is 
higher than the Dilnot Commission originally proposed, and will therefore help less 
people, the Bill provides for a five-yearly review, allowing future governments to lower it. 
 
The cap will protect people from the current lottery which leaves 1 in 10 people over 65 
facing costs of £100,000 or more. Together with the increase to £123,000 in the upper 
threshold for receiving means-tested support, it should result in an additional 100,000 
older people receiving public funding to help them meet their care costs. These will 
mainly be people with high care needs and modest assets. 
 
However, implementation of the cap will be challenging and will involve substantial extra 
work for local authorities at a time of severe financial constraint. As the Joint Committee 
on the Draft Care and Support Bill noted, the likely disparity for many people between 
the amount they spend on their care and the costs assessed by local authorities is likely 
to cause confusion. Without a major public awareness campaign, there is a risk that 
many people may see the reforms as a worse alternative to their perceptions of the 
current system, rather than an improvement on it. 
 
As welcome as it is that the government is implementing the Dilnot Commission’s 
recommendations, this alone will not solve the social care funding challenge. Of greater 
significance than the level of the cap is the level at which the national minimum eligibility 
threshold is set. Setting the bar at ‘moderate’ under the Fair Access to Care criteria 
would increase the number of people helped by 23 per cent. We estimate that this would 
cost an additional £2 billion, but with 87 per cent of local authorities currently only 
meeting substantial or critical needs, it is hard to see this happening in the current 
financial climate. 
 
Looking beyond the Dilnot report, the central challenge – which was outside the 
Commission’s terms of reference – is how to get more resources into the system. It is 
increasingly clear that a more ambitious approach is needed which aligns NHS and social 
care resources more closely around the needs of patients and service-users. Rather than 
continuing to ‘rob Peter to pay Paul’ by raiding the NHS budget to bail out social care, the 
2015/16 Spending Review should be used to move towards a single strategic budget 
settlement for health and social care and closer alignment of local budgets. 
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In the longer term, with the NHS and social care facing profound challenges, it is time to 
re-examine whether the post-war settlement, which established largely separate systems 
for health and social care, is still fit for purpose. The King’s Fund will shortly launch a 
fundamental review to examine the way that health and social care entitlements, benefits 
and funding are currently organised and assess the scope for better aligning them to 
meet the needs of 21st century patients and service-users. 
 
The boundary between health and social care 
 
Clause 22 attempts to set the boundary between local authority responsibilities for care 
and support and NHS responsibilities for health care, based on existing roles and 
responsibilities. We question whether this distinction is sustainable as health and care 
needs become increasingly blurred by demography and changing patterns of illness. 
 
Provider failure and market oversight in social care 
 
Private and voluntary providers now account for 92 per cent of all residential care and 
nursing home places, with 89 per cent of home care hours outsourced by local 
authorities. This reflects a long-term trend away from NHS and local authority provision 
which began in the 1980s. However, this has not been accompanied by adequate policy 
or regulation to protect individual care arrangements from the consequences of business 
failure. 
 
In recent years, the sector has generally been stable and the number of business failures 
relatively small. However, as the case of Southern Cross illustrates, the emergence of 
very large national providers does raise the spectre of disruption and discontinuity in 
services for large numbers of vulnerable people. The ADASS budget survey indicated that 
more than half of directors of adult social services expect providers in their area to face 
financial difficulty over the next two years as a result of local authority budget savings. 
So the need for measures to protect service-users from business failure has never been 
greater.  
 
Clauses 47–53 of the Bill outline important new provisions which strengthen the role of 
local authorities in managing provider failure and give the Care Quality Commission new 
market oversight responsibilities. The extent to which these measures will be needed in 
practice will depend on how well local authorities discharge their new duty under Clause 
5 to promote the diversity and quality of services in the context of unprecedented 
financial pressures.  
 
As new models of integrated care are developed, it is possible that some organisations 
will be subject to more than one failure regime – for example, a foundation trust that 
develops integrated social care services. It will be essential that separate failure regimes 
do not create another obstacle to delivering integrated care. 
 
The NHS failure regime 
 
Clauses 74–77 give the CQC powers to issue warning notices and trigger the trust special 
administration process for trusts that fail to address serious failures in the quality of care. 
This implements the commitment to develop a ‘single failure regime’, focused on quality 
as well as financial failure, set out in the government’s response to the Francis report. 
 
The trust special administration process provides a clearer and more transparent way of 
dealing with financial failure than the previous practice of providing open-ended public 
subsidy. We support its extension to cover failures in quality – it is essential to increase 
the emphasis on tackling quality failure and ensure it is placed it on the same footing as 
financial failure. 
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The recent controversy surrounding the temporary closure of the children’s cardiac unit 
at Leeds General Infirmary highlights the difficulty in making decisions about failures in 
quality. As with financial failure, it will be important to focus on resolving quality issues 
before it becomes necessary to trigger the special administration process. With the new 
Chief Inspector of Hospitals responsible for triggering the process which is then led by 
Monitor, it will also be essential for the CQC and Monitor to work closely together. 
 
Performance ratings for providers 
 
Clause 80 amends the existing requirements on the CQC in relation to its role in 
reviewing and assessing the performance of health and social care providers. This paves 
the way for the new ‘Ofsted style’ ratings of hospitals and care homes announced in the 
government’s response to the Francis report. 
 
The King’s Fund welcomes the government’s commitment to make more information 
available to the public about the quality of services and supports the use of comparative 
data as a driver of performance. However, a single aggregate performance rating for 
hospitals is too blunt an instrument. 
 
The review of performance ratings commissioned by the Secretary of State from the 
Nuffield Trust was sceptical about the benefits of aggregate ratings for hospitals and 
clear that this would not help identify poor-quality care.5

 

 Given the complexity of the 
services provided by hospitals, aggregate scores risk misleading patients by masking 
variation in the quality of different services. Rather than diverting resources to produce 
aggregate ratings, it would be far better to concentrate on making more information 
available at a service and specialty level. 

 
To request further information, please contact Danny Webster on 020 7307 
2632 or d.webster@kingsfund.org.uk 
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